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INTRODUCTION
The fourth quarter of 2015 sees Under the Baobab Tree, the
newsletter for the Office of the FAIS Ombud, reach the milestone of 10 issues. The last edition of the newsletter was also
the first edition to be translated into three additional South
African languages in accordance with the Use of Official Languages Act. This edition is no different, and will see the newsletter translated into IsiXhosa, Sepedi and Sesotho. The final
quarter of 2015 did not see any significant changes to the regulatory environment for the financial services industry, however an important decision by National Treasury during April
2015 did provide for significant developments within the South
African investment landscape. As of1st April 2015, new regulations were promulgated where hedge funds were going forward to be governed under the sphere of the Collective Investment Schemes Control Act (CISCA). The most significant effect
of these regulations were that they made the world of hedge
funds more accessible to retail investors, i.e. “the ordinary
man on the street”.

that after an analysis has been conducted a recommendation
can be made that is appropriate to not only your current financial
situation, but your identified risk profile.
The emergence of hedge funds as an alternative investment
option to the man on the street once again highlights the
importance of your financial advisor conducting a financial
needs analysis that considers all aspects of your current financial
situation, future needs, personal circumstances and tolerance to
risk. It must be borne in mind that there is no such thing as a
single need, and the prudent advisor recognizes that a client is
not one dimensional and that there are a number of factors to
consider. By applying the required due skill care and diligence,
the advisor will ensure that you as a client are able to make an
informed decision about the investment proposal that best suits
your needs. This can only be done if the recommendations made
are themselves appropriate to you and that the FSP has made all
the relevant disclosures with regards to the material terms and
conditions of the proposed investment.

Hedge funds commonly utilize a wide range of alternative
investment strategies which have the potential to provide
investors with higher returns. These highly sophisticated trading
strategies do however expose investors to a higher degree of
risk. Whilst the intricacies of these investments and the debates
for and against the use of hedge funds, fall outside of the scope
of this publication, the role of the Financial Services Provider
(‘FSP’) in recommending hedge funds to prospective clients does
require attention. The General Code of Conduct for Authorised
Financial Services Providers and Representatives (‘General Code
of Conduct’), does amongst other things provide that an FSP
must obtain all available and relevant information from you so
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CASE STUDY 1
UNDERSTANDING HOME LOAN PROTECTION PLANS

If you have purchased your own home, it is likely that you
have been offered some form of home loan protection
policy. These policies cover the payment of home loans in
the event of death, dread disease, permanent disability
or retrenchment, and are normally offered upon the
successful application for a home loan, which in some
instances will require that you either purchase a new
policy or cede an existing policy in lieu of the outstanding
finance value. Home loan protection plans are similar in
nature to credit life policies in that there is no medical
underwriting conducted during the application stage,
and so any one is accepted regardless of the risk posed
to the insurer. The insurers however do conduct medical
underwriting whenever a claim arises, and should it be
found that the claimant suffered from an ailment prior
to applying for the policy, normally referred to as a
pre-existing condition, then an exclusionary clause also
referred to as a pre-existing condition exclusion is applied
and the claim will be rejected. Not all exclusionary
clauses are standard, and you get a general exclusion
excluding any pre-existing condition for the entire term
of the policy, or there may be an exclusionary clause
that excludes cover for only the first 24 months. In any
event it is important that this and any other exclusions or
instances in which cover will not be provided are clearly
disclosed to you as the prospective client prior to the
conclusion of the transaction.
THE CASE OF “MRS C”
Facts
After having successfully applied for a home loan, the complainant
and her husband had been offered a home loan protection
plan by the respondent’s representative. The representative’s
recommendation had been accepted and the application form
had been completed. After the complainant’s husband had
passed away the complainant submitted a claim against the
policy and was shocked to have received a pay-out that was less
than the outstanding loan amount. Both the complainant and
the deceased had been under the impression that the home loan
protection plan would cover any outstanding amount owed on the
home loan. The complainant was adamant that the respondent’s
representative had not provided any documentation or indeed
provided any indication that full cover would not be provided.
Aggrieved by this, the complainant had lodged a complaint with
this Office.
Our Intervention
The respondent was requested to show its compliance with
the provisions of the General Code of Conduct, by providing
documentation showing that the complainant had been
made aware of the nature of the product recommended, with
specific reference to the restrictions and limitations applicable,
most notably that the policy would not provide for the entire

outstanding amount of the home loan. The respondent in its
response claimed that the representative had been a member
of its home loan department and as a result was not required
to provide advice and that the representative had complied with
respondents procedures in having ensured that the complainant
had been provided with all the factual information regarding the
product provided.
This Office reminded the respondent that its representative
had been licenced to provide both advice and an intermediary
service with regards to the product provided and that we
remained of the view that an FSP cannot recommend such a
policy without providing the required advice, the least of which
would have been to ensure that the policy recommended would
have provided the required level of cover to meet the client’s
needs, in this instance the outstanding finance amount on the
home loan. In the absence of such advice both the complainant
and the deceased had not been placed in a position to make an
informed decision as to the policy’s suitability. The respondent
subsequently resolved to settle the matter with the complainant
in the amount of R800.000 which represents the level of this
Office’s jurisdiction. The offer was accepted by the complainant
in full and final settlement of the complaint.
Lessons learnt
1. When applying for a home loan protection type policy or any
form of credit life policy, always ensure that you understand
the potential limitations and/or restrictions attached to the
financial product recommended.
2. Prospective clients of financial services must demand that an
FSP provide advice upon having recommended a particular
product, especially where the policy is to address a specific
need.
3. There is no such thing as a single need and an FSP must take
your entire situation into consideration when making any
recommendation.

CASE STUDY 2
HOW COMPREHENSIVE IS YOUR VEHICLE INSURANCE
POLICY
Unless you are paying cash for your new car, it is likely that
you will enter into a finance agreement, where once all the
applicable interest charges etc. have been factored in, will
see you owing significantly more on your vehicle than what
it is actually worth. Comprehensive vehicle insurance policies
typically insure your vehicle at the prevailing retail value,
which reduces on a regular basis. Therefore in the event of
your vehicle being stolen or written off you may just find that
the settlement value offered by your insurer is insufficient
to cover what you still owe to the finance house. One way
of remedying this is through a product usually referred to as
Credit Shortfall Insurance or Top Up Insurance, which pays
the difference between what your vehicle is insured for,
and the amount you still owe to the bank or finance house.
In this way you prevent yourself from either having to buy a
cheaper replacement vehicle or to keep paying for a vehicle
you no longer have. These policies are normally offered to you
by the representative at the dealership, or alternatively you
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may utilise the services of a financial advisor. Either way there
is a duty on both to ensure that you understand not only the
limitations of your existing or proposed short term insurance
policy, but how this may be remedied by a policy such as a
credit shortfall or top up policy.
THE CASE OF “MR K”
Facts
The complainant had an existing short term insurance policy, and
when she purchased a second hand vehicle, she requested the
respondent to replace the existing vehicle on the policy with the
‘new’ vehicle. The complainant’s instruction had been actioned by
the respondent’s representative, however when the complainant
subsequently lodged a claim, the settlement value was lower
than the outstanding amount owed by the complainant. The
complainant also noticed that the settlement value provided had
also included a deduction in respect of excesses that she claims
had not been discussed with her.
Dissatisfied by the outcome of her claim, and the fact that she
still owed the finance house a significant amount of money, the
complainant submitted her complaint to this Office for assistance.
Our Intervention
Upon receiving the complaint, correspondence was directed to
the respondent to which the respondent had replied that the
credit shortfall cover had not been recommended as the specific
product house it dealt with did not provide such an option. The
respondent was also of the view that there was no need to have
offered this product to the complainant as it should already
have been offered by the dealership. The fact that the excesses
applicable had been noted in the record of advice signed by the
complainant in acceptance thereof, was also provided as proof
that its representative had complied with the General Code of
conduct in this regard. The respondent also pointed to the fact
that the complainant had been sent a policy schedule clearly
detailing the above mentioned aspects of the policy, which it
believed was sufficient in discharging its duty in terms of the
Code.
The matter was subsequently officially accepted for investigation
by this Office, and it was recommended to the respondent that
it reconsider its stance with regards to the resolution of the
complaint. In making this recommendation this Office informed
the respondent that it had a duty in terms of the Code to act
with the required due skill care and diligence, in the interest of
the complainant and that this duty could not be transferred to
another party, in this case the dealership. The General Code of
conduct also requires that an FSP obtain all relevant and available
information to ensure that any recommendation made by the
respective FSP was appropriate to the complainants needs.
The relevance of the vehicle having been financed with a value
that may have exceeded the prevailing retail value could not be
overstated, and was material to determining the suitability of the
product recommended.
It was also noted that the document put forth by the respondent
as a record of the advice provided and disclosures made, did

indeed record the excesses applicable. The concern however that
was the extent of the excesses was not made known, and neither
was the fact that an additional excess would apply in the event
that the vehicle was stolen. It was therefore impossible for the
complainant to have made an informed decision, a requirement
that is not only provided for in terms of the General Code of
Conduct, but one that can only be made prior to the conclusion
of the transaction. This therefore negated the respondent’s
reliance on the complainant having received a policy schedule as
sufficient compliance with the Code.
The respondent subsequently offered to resolve the matter with
the complainant, with an offer in the amount of R80 337, an offer
that was accepted by the complainant.
Lessons learnt
4. Always ensure that the prevailing retail value of your vehicle
is sufficient, nett of any applicable excesses, to cover any
outstanding amounts owed.
5. Ensure that your advisor provides details of the various credit
shortfall options available.The product details and the extent
to which cover is provided differ vastly between product
providers.
6. Excesses are the first amount payable by you in the event of a
claim, always ensure that your advisor discloses not only the
standard excesses and the potential impact of these excesses,
but that you are also made aware of any additional excesses
applicable.

CASE STUDY 3
FUNERAL POLICIES AND WAITING PERIODS
When applying for a funeral policy, no underwriting is
conducted by the insurer to determine the risk presented by
potential life assureds. The result is that insurers include
waiting periods where no benefit will be paid if death occurs
as a result of natural causes during the applicable funeral
policy waiting period. It is important to note that the waiting
period starts on the date that an insured person becomes
entitled to the cover, in other words after the application has
been accepted by the insurer. The general term of a waiting
period can range from anywhere between 3 to 12 months, and
it is the term (time) that matters not the number of premiums.
The duration of a waiting period, may have an impact on
the premium payable so financial services provides need to
disclose the implications of the applicable waiting period that
will allow the prospective client the opportunity to make an
informed decision with regards to the premium and waiting
period that is most suitable to his or her needs.
THE CASE OF “MS M”
Facts
The complainant had applied for a funeral cover policy with
the respondent. The policy was to have provided cover for her
immediate family and had also included cover for a number of
extended family members that had been named on the policy.
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The complainant claims that the respondent’s representative
had disclosed to her that the applicable waiting period was 6
months and that she had accepted the policy on this basis. Eight
months after the inception of the policy, one of the extended
family members noted on the policy had passed away and the
complainant had subsequently submitted a claim in lieu of
the cover provided. The complainant was however shocked to
discover that her claim had been rejected as the waiting period
applicable to extended family members was nine months as
opposed to the six month waiting period applicable to the
complainant and her immediate family.
The complainant was adamant that this had not been disclosed
to her and she submitted a complaint to this Office
Our Intervention
The complaint was referred to the respondent in accordance with
the Rules on Proceedings of this Office. In our correspondence,
this Office requested that the respondent provide documentation
showing that the material terms of the policy, specifically those
dealing with the general waiting periods applicable to the policy,
had been specifically disclosed to the complainant, as provided
for in terms of the General Code of Conduct. This Office also
wanted to see evidence that the complainant had been placed
in a position to have made an informed decision. The respondent
chose not to address this Office on the issues raised, and based
on the correspondence received, offered to resolve the matter
with the complainant by honouring the claim in full. The offer
was accepted by the complainant who was satisfied that the
matter had been resolved to her satisfaction.
Lessons learnt
7. Waiting periods for death as a result of natural causes are a
feature of funeral policies and it is important that you have
knowledge of the duration of the waiting period applicable to
your policy to prevent any surprises at claim stage.
8. The waiting period applicable to extended family members
may differ from those of immediate family members so it is
important that you be made aware of this.
9. Waiting periods also differ between product providers and
may have an impact on the premium payable, so ensure that
your financial advisor provides you with a range of options
that will allow you to make an informed decision.

CASE STUDY 4
CANCELLING AN ASSURANCE POLICY AND THE COOLING-OFF
PERIOD.
The Long Term Insurance Act provides for a cooling-off period
of 30 days, which is a period during which you may cancel
the policy after having signed the proposal, provided that
no benefit has yet been paid or claimed or an event insured
against has not yet occurred . The 30 day cooling-off period
commences from the date that you as the policyholder receive
the policy document. It is however important to note that whilst
all premiums or moneys paid by the policyholder to the insurer
up to the date of receipt of the cancellation notice must be
refunded to the policyholder, the refund may be subject to the
deduction of the cost of any risk cover actually enjoyed by the
policy holder and or any market loss where the market value of
the investments made has decreased in the intervening period
due to prevailing market conditions. The cooling-off period does
therefore not negate the need for financial advisors to ensure
that the product ultimately recommended is appropriate as
there may still be financial implications associated with an
inappropriate recommendation regardless of when the policy
is cancelled.
THE CASE OF “MR M”
Facts
The complainant had, on the recommendation of the respondent’s
representative, applied for a policy as an investment, with the
intention contributing a monthly premium. Upon receiving
the policy documents the complainant was not satisfied that
the product recommended adequately addressed the need
identified. Having been informed of the 30 day cooling-off period,
the complainant had contacted the respondent’s representative
to have the policy cancelled and for any premiums already paid
to be refunded to him. The representative had however failed
to communicate the complainant’s cancellation request to the
product provider, and at the time of submitting the complaint to
this Office the insurer had continued to deduct premiums in lieu
of the policy.
The complainant who was able to provide proof of his interaction
with the respondent’s representative had thus approached this
Office for the policy to be cancelled, and for a refund of any and
all premiums deducted.
Our Intervention
Upon receiving the complaint it was referred to the respondent
in accordance with the rules on proceedings of this Office. The
respondent was requested to show compliance with the General
Code of Conduct and specifically the requirement to have
conducted the financial service in accordance with any reasonable
requests and or instructions received. The respondent, as a result
of the evidence provided by the complainant, was unable to
show compliance with this requirement and confirmed that all
premiums collected would be refunded to the complainant in full
and final settlement of the matter. The complainant was satisfied
with the offer presented by the respondent and confirmed that
the file could be closed.
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Lessons learnt
10. Any verbal instructions made to a financial advisor should be
reduced to writing in the form of an e-mail, fax etc.
11. It is important that one retains documentation to support any
requests made to a financial service provider, especially with
regards to the cancellation of a policy.
12. Whilst a financial advisor does have a duty to conduct the
financial service in accordance with any reasonable requests
and or instructions received, always follow up to ensure that
the required action has been taken as in certain instances
delays can be costly.

CASE STUDY 5
CHURNING IS NEVER IN YOUR INTEREST
Churning is the action of an advisor who sells replacement
policies to a client simply to earn commission, and is
characterised by the rapid and repeated purchase and resale of a client’s policies. These transactions are rarely if ever
in your interest, and normally occur after the policy has been
active for a period of more than two years, as this is when
the commission paid to the advisor has vested and cannot
be reclaimed by the insurer, or when a tied agent leaves the
employ of one product provider for another. The latter has even
resulted in the regulator banning so called sign-on bonuses
that historically resulted in advisors joining a particular insurer
only to feel obliged to switch their existing clients policies to
the new employer without any justification, this practice was
also known as incentive-driven churning.
THE CASE OF “MR & MRS T”
Facts
The complainant’s who had existing policies with a product
provider ,that we shall refer to as Insurer A, had been advised by
their financial advisor to replace them for what they were led to
believe were better alternatives with Insurer B. The replacement
it would appear was motivated by the fact that the advisor had left
the employ of Insurer A and had subsequently joined Insurer B.
After only a few months, the advisor, however, left Insurer B and
returned to Insurer A where he then informed the complainants
that they would struggle to achieve the benefits provided by
Insurer B and once again recommended that they need to move
all the polices back to Insurer A. The complainants had been
unaware at the time, that every withdrawal and or surrender
made, as a result of their policies having been churned, had led
to a recalculation of the guaranteed value and severe penalties.
Upon receiving an annual review statement the complainants
realised that value of their investments had decreased from the
original investment of R450000 to a new guaranteed amount of
R239000.

The complainants approached this Office requesting to be placed
in a position they would have been had the original policies
remained in place.
Our Intervention
The matter was directed to the respondent in accordance with
the rules on the Proceedings of this Office, and the respondent
was asked to show compliance with the provisions of the General
Code of Conduct and that its representative had clearly disclosed
the implications and consequences of the proposed replacement
transactions. The respondent was also requested to provide
documentation in support of why the replacement policies
were deemed to have been appropriate to the complainants
and once again whether the complainants had been placed in
a position to have made an informed decision. The respondent
was also requested to indicate what policies and procedures it
had in place to mitigate such practices. After the complaint was
officially accepted for investigation, the respondent approached
this Office with a without prejudice offer that looked to place
the complainant in the position he would have been prior to the
replacement of the original policies. The offer was accepted by
the complainant in full and final settlement of the matter.
Lessons learnt
13. The replacement of a policy is rarely in ones best interest, and
clients of financial service products must be vigilant when
approached by their financial advisor to replace an existing
policy.
14. The financial advisor who recommends such a replacement
must not only demonstrate that it is in your best interest to
do so, but must also clearly disclose all the consequences and
implications of such a transaction.
15. Clients should be alerted when recommendations to
replace existing policies are made shortly after the two
year anniversary of the policy, or when the financial advisor
changes employer.

A WORD OF THANKS
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OFFICE OF THE OMBUD FOR FINANCIAL SERVICES PROVIDERS
TEL
EMAIL
WEBSITE

012 470 9080 / 012 762 5000
info@faisombud.co.za
www.faisombud.co.za

Sussex Office Park, c/o Lynnwood Road and Sussex Avenue, Lynnwood, 0081
Anyone who has a complaint about the service delivery of this office must kindly
email their complaint to hestie@faisombud.co.za
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