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             20 December 2018 

 

IN THE MATTER OF OLDACRE AND BUJOK V D RISK INSURANCE CONSULTANTS CC AND DEEB 

RAYMOND RISK 

 

Following a protracted legal battle in the above matters, the Financial Sector Tribunal dismissed the 

appeals with costs, in a decision issued on 19 December 2018.  What follows, is a summary of the 

decision. 

 

History of these matters 

During 2012, the Office made two determinations in respect of Mr & Mrs Oldacre, and Ms Bujok, 

upholding their complaints against the appellant, D Risk Insurance Consultants, wherein he was 

ordered to repay the lost investments of the complainants.  Both the complainants invested in 

Sharemax, on advice of Mr Risk. 

 

The appellant, duly assisted by his attorney Mr P Bielderman, (acting on instruction of underwriting 

managers, Stalker Hutchison Admiral representing Santam Ltd as the professional indemnity insurer), 

applied for leave to appeal to the then Board of Appeal, which was granted.   

 

During the course of the hearing before the Appeal Board, an application was made by the appellant 

to lead further evidence, however, such application was refused.  The appellant then approached the 

High Court on an urgent basis with an application to have the decision of the Board reviewed.  During 

November 2016, the Court set aside the decision of the Board, and referred the matters back to the 

Board for reconsideration.  Pursuant to the decision of the Court, the Board referred the matter back 

to the Office of the FAIS Ombud for reconsideration, without setting aside either of the 

determinations.   

 

In August 2017, and after considering the appellant’s further submissions, a recommendation was 

made in terms of section 27 (5) (c) of the FAIS Act that the appellant pay the amounts as stated in the 
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respective determinations.  The appellant did not accept the recommendation, and in response filed 

voluminous amounts of paper as the additional evidence. 

 

The matter then served before this Office in terms of section 26B (12) (b) of the FSB Act 97 of 1990 

(now repealed).  The Office concluded during December 2017 that the evidence presented was not 

persuasive so that the determinations could be changed, and as such, the previous determinations 

stood.   

 

The appellant duly filed an application for leave to appeal the decision.  After this Office dismissed 

the said application, the appellant indicated that the matter was in their view mistakenly dealt with 

as an application for leave to appeal.  Instead, it should have been dealt with as a continuation of the 

previous appeal, as provided for in terms of section 26 (B) (12) (c).  Although this Office disagreed 

with this submission, the matter was nonetheless heard by the Tribunal during October 2018.   

 

Tribunal’s decision 

At the commencement of the proceedings, the appellant raised a point in limine that the panel was 

not properly constituted.  In essence, it was suggested that the panel was incompetent.  The Tribunal 

dismissed this argument on the grounds that the panel was constituted by the Chairperson of the 

Tribunal, and the panel would not have jurisdiction to review a decision of the Chairperson.  

Furthermore, the appellant failed to place a proper argument before the Tribunal to support their 

challenge of competency. 

 

The second issue dealt with, was the point of bias.  It must be mentioned that the attorney in 

question continuously raises this moot point in every application brought before this Office, 

regardless of who his client is, or the individual circumstances of each matter.   

Referring to various submissions made by the Ombud in different documentation, the appellant 

argued that the Ombud was in breach of its statutory duty of impartiality, independence and 

objectiveness. 
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The Tribunal dismissed the allegation of bias, and referred to a judgment of the Constitutional Court 

in substantiation.  The finding was that no reasonable, objective and informed person could, on the 

correct facts, apprehend that the Ombud would not bring an impartial mind to bear in the 

adjudication of the complaints against the appellant.   

The panel also referred to a previous decision of the Tribunal where the deputy chairperson found 

that applications from the appellant’s attorneys were prima facie vexatious, and an abuse of process.  

It was reiterated that most of the issues raised, have been raised unsuccessfully not only before the 

Tribunal, but also in the High Court.    

 

The Tribunal dealt with the merits of the matter, referring only to relevant points: 

 In as far as the Constitutional challenge that the Ombud’s refusal to refer the matter to a court 

in terms of section 27 (3) (c) of the FAIS Act constitutes an infringement of the appellant’s 

rights.  The Tribunal found that such refusal did not have any material impact on the appeal, 

and will thus not be dealt with further.  

 

 In respect of the liability of the FSP, the Tribunal referred to the decision of CS Makelaars, and 

confirmed that the liability of an FSP towards its client, is based on contract.  This contract 

requires an FSP to provide appropriate advice, thus not negligently.  Failure to do so, will result 

in liability.  The learned judge in the matter pointed to obvious risks that attached to the 

Sharemax investments.  The FSP had a duty to inform his client of the inherent risks of the said 

product.   

 

The question that arose is whether the appellant, taking into account all the evidence that was 

provided, informed the complainants of the high risks factors as set out in the decision.  The 

Tribunal found that in this regard, the appellant failed. 

 

The Tribunal further alluded to the fact that it is negligent of an FSP to advise an investor to 

invest in a scheme unless the FSP has the necessary skill and knowledge to properly discharge 
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his duties.  In this regard as well, the Tribunal found that the appellant fell short of the relevant 

standard required to properly discharge its duties. 

 

The Tribunal concluded that in both instances, the appellant was negligent when he rendered the 

advice to the complainants.   

 

The appeal was dismissed with costs. 

 

FAIS Ombud’s view 

The Office is cognisant of the number of property syndication matters that are still outstanding, 

pending finalisation.  Each matter will still be adjudicated on its own merits, regardless of the time 

that has passed to ensure that a fair and impartial decision is reached. 

 

That being said, the process of finalising matters are hampered by the constant legal challenges the 

Office, and more so, complainants have to face.  Whilst we support a fair judicial process, the time 

has come to ask whether the continuous appeals of decisions of this Office are in the best interest of 

consumers and the FSP’s who religiously pay premiums for professional indemnity cover.  This 

especially applies where issues brought and decided on by various fora continues to be questioned, 

without merit. 

 

The legal costs by now have by far outweighed the capital lost by complainants, and the insurers and 

individual FSP’s driving this litigation should consider whether they are not throwing good money 

after bad, simply to make a point. 

The Office extended an open invitation to FSP’s and insurers alike to have round table discussions on 

these matters with a view of resolving it.  However, to date, this invitation remains unanswered.  

 

We remind the industry that the Code of Conduct requires providers to at all times render financial 

services honestly, fairly, with due skill, care and diligence, and in the interest of clients and the 

integrity of the financial services industry.         


